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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01653 
CASE NAME:  LIBERTY UY VS. BOMBAY CONSTRUCTIONS, AN ENTITY OF UNKNOWN FORM 
 *HEARING ON MOTION IN RE:  TO DEPOSIT BY STAKEHOLDER. FOR DISCHARGE OF STAKEHOLDER  
FILED BY: THE WESTERN SURETY COMPANY, A CORPORATION 
*TENTATIVE RULING:* 
 
Unopposed motion by Western Surety is granted. The Court will sign the order provided. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-02202 
CASE NAME:  RICARDO ROSALES, JR. VS. JPMORGAN CHASE BANK, N.A., A BUSINESS ENTITY 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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 HEARING IN RE:  TRO CANCELLING & ENJOINING TRUSTEE SALE SCHEDULED FOR 10-26-22 FILED BY 
RICARDO ROSALES ON 10-20-22  
FILED BY:  
*TENTATIVE RULING:* 
 
Please see Line 3. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-02202 
CASE NAME:  RICARDO ROSALES, JR. VS. JPMORGAN CHASE BANK, N.A., A BUSINESS ENTITY 
 *HEARING ON MOTION IN RE:  PRELIMINARY INJUNCTION  
FILED BY:  
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to November 30, 2022, at 9:00 a.m., in Department 21.  Plaintiff 
has not timely filed a proof of service showing service of the moving papers on defendants.  (See Cal. 
Rules of Court, Rule 3.1300, subd. (c).)  No opposition papers are yet on file. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC19-01901 
CASE NAME:  VIEBELLA LLC VS FONBUENA 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: VIEBELLA LLC A CALIFORNIA LIMITED LIABILITY COMPANY 
*TENTATIVE RULING:* 
 
Unopposed motion to confirm the arbitration award and to enter judgment in favor of plaintiffs is 
granted. Judgment shall be entered against defendants in the amount of $173,126.91, together with 
interest thereon at the legal rate from February 17, 2022. Costs may be added to the judgment 
pursuant to post-judgment proceedings. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-00521 
CASE NAME:  SPURRIER VS CITY OF MARTINEZ 
 HEARING ON SUMMARY MOTION    
FILED BY: CITY OF MARTINEZ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant City of Martinez (“Defendant” or “Martinez”)’s Motion for Summary 

Judgment or in the Alternative for Summary Adjudication (“MSJ”). The MSJ relates to Plaintiff Diane J. 

Spurrier-Davis (“Plaintiff” or “Spurrier-Davis”)’s Complaint for premises liability.  

Defendant moves on the grounds that the trail is subject to “trail immunity” for which Martinez 
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cannot be liable as a matter of law, that Martinez did not have notice of a dangerous condition, and 

that Martinez has no liability for any claim that it failed to provide adequate trail lighting.  

For the following reasons, the MSJ is granted. 

Evidentiary Objections 

None. 

Legal Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for 
deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to that cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action or a 
defense thereto. The plaintiff or cross-complainant shall not rely upon the mere 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists as to that cause of action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 
the burden shift to the opposing party to make its own prima facie showing of the existence of a 
triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) The 
scope of the defendant’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. 
Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 

Factual Background 

Plaintiff’s form complaint for premises liability alleges as follows: 

At the Martinez Marina, plaintiff was walking on the walkway from the pier heading 
towards her vehicle that was parked in the parking lot. She stepped off the walkway 
intending to walk across the grass to her vehicle and she fell. The walkway was 
dangerous because it was elevated, there were no warning signs of a difference in 
elevation, it was not appropriately lighted in the area where plaintiff fell, and it was 
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lined by only a very short railing. 

(Complaint at p.4, Prem.L-1.) 

The only disputed fact is whether the area where Plaintiff fell is a “trail” within the meaning of 
Government Code § 831.4. 

Analysis 

 Trail Immunity (Govt. Code § 831.4) 

“A public entity, public employee, or a grantor of a public easement to a public entity for any of the 
following purposes, is not liable for an injury caused by a condition of: (a) Any unpaved road which 
provides access to fishing, hunting, camping, hiking, riding, including animal and all types of vehicular 
riding, water sports, recreational or scenic areas and which is not a (1) city street or highway or (2) 
county, state or federal highway or (3) public street or highway of a joint highway district, boulevard 
district, bridge and highway district or similar district formed for the improvement or building of 
public streets or highways, (b) Any trail used for the above purposes.” (Govt. Code § 831.4(a) and (b).) 

Both parties cite Amberger-Warren v. City of Piedmont (2006) 143 Cal.App.4th 1074, which held 
“[w]hether the property is a trail depends on a number of considerations, including accepted 
definitions of the property [citations], the purpose for which the property is designed and used, and 
the purpose of the immunity statute [citations].” (Amberger-Warren at pp, 1078-79.) 

Just as in Amberger-Warren, here the Court concludes the property “constitutes a trail under 
accepted definitions.” (Amberger-Warren at p. 1079.) By Plaintiff’s own admission, the incident took 
place on a trail within the waterfront park complex. (Spurrier-Davis Depo at 39:2-4.) There is no 
evidence or argument that the location where the incident took place was on or adjacent to a street 
or highway. (See, e.g., Amberger-Warren at p. 1081 [“since the pathway was not on or adjacent to a 
street or highway, it was not a sidewalk as that term is ordinarily defined.”].) Furthermore, Plaintiff’s 
reliance on Treweek v. City of Napa (2000) 85 Cal.App.4th 221 is misplaced. Treweek found a triable 
issue regarding whether a “boat ramp” was entitled to trail immunity. That court noted “‘[p]ath’ is a 
synonym for ‘trail’ [citations], but ‘ramp’ is not.” (Id. at pp. 231–232; see also id. at p. 230 [“Dictionary 
and judicial definitions of ‘trail’ and ‘ramp’ do not suggest the words are synonyms or that trails and 
ramps are designed or ordinarily used for the same purpose.”].) 

Second, the court concludes the incident location “qualifies as a trail because it is designed and used 
for a recreational purpose.” (Amberger-Warren at p. 1079.) Again, by Plaintiff’s own admission, the 
trails here lead to things like picnic tables and bocce courts and park benches and people use them 
for walking, biking, and enjoying the recreation features of the waterfront park. (Spurrier-Davis Depo. 
at 38:14-39:1.) She concedes that she was on one of these trails when she had her fall. (Id. at 39:2-4.) 

Third, as for the purpose of the trail immunity statute, “cases construing section 831.4 demonstrate 
that the statute’s paramount purpose is keeping recreational areas open to the public by preventing 
burdens and costs on public entities.” (Lee v. Dept. of Parks & Recreation (2019) 38 Cal.App.5th 206, 
214.) The Martinez marina and waterfront park is a public park with a variety of recreational facilities. 
(UMF 7.) The Court agrees that application of trail immunity here would fulfill the purpose of the 
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statute. 

The MSJ is granted. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-00710 
CASE NAME:  GARCIA VS. ALLIED WASTE SYTEMS INC. 
 HEARING ON SUMMARY MOTION  FILED BY REPUBLIC SERVICES, INC.; ALLIED WASTE SYSTEMS  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendant Allied Waste Systems, Inc. and Republic Services, Inc.’s motion for summary 

judgment is denied. Defendants motion for summary adjudication is denied. 

 

Plaintiff Jose Garcia sued Defendants for (1) disability discrimination (FEHA), (2) failure to 

accommodate (FEHA), (3) failure to engage in the interactive process (FEHA), (4) failure to prevent 

discrimination (FEHA), (5) retaliation (FEHA), (6) retaliation (Labor Code section 233), (7) 

discrimination and retaliation (CFRA) and (8) wrongful termination in violation of public policy. 

Defendant’s motion seeks summary judgment or alternatively summary adjudication as to each cause 

of action and as to punitive damages.  

 

Facts 

 

Plaintiff worked for Defendant Allied from 2007 to December 2019. (Garcia dec. ¶2.) Plaintiff 

has a severely disabled son (Diego) who required surgery in 2019. (Garcia dec. ¶3 and Plaintiff’s ex. 

Q.)  Plaintiff was promoted to operations supervisor in 2014. (Garcia dec. ¶2.) Plaintiff received 

positive employment reviews from 2014 to 2017. (Garcia dec. ¶4 and ex. A.) Plaintiff received his first 

negative performance review in February 2019. (Garcia depo. ex 3 (located in Sargizian dec. ex. 2).) 

Plaintiff requested intermittent medical leave on December 3, 2018. (Garcia dec. ¶4 and Plaintiff’s ex. 

K.) When Plaintiff requested leave to care for his son, it was sent to the Reed Group, a third party 

administrator. (Hughes depo. 36:16-23.)   

 

Art Mejia, the general manager of Allied, contemplated putting Plaintiff on a performance 

improvement plan in February 2019, but did not do so. (Mejia dec. ¶2.) Mejia decided to put Plaintiff 

on a performance improvement plan (PIP) on June 12, 2019. (Mejia dec. ¶3; see also Mejia depo. ex. 

4 (located in Sargizian dec. ex. 5).) The PIP was extended on September 19 and October 28, 2019, 

each time for another 60 days. (Mejia depo. ex. 4 and 7 (located in Sargizian dec. ex. 5).) Plaintiff only 

worked about five days into the second PIP extension before going out on approved leave to care for 

his son on November 6, 2019. (Hughes (PMK) depo. 108:21-110 and ex. 43.) Plaintiff’s employment 

was terminated on December 6, 2019 while Plaintiff was still out on approved leave. (Hughes dec. 
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¶11.)  

 

Defendants claim that Plaintiff’s employment was terminated because Plaintiff was not 

preforming his job duties satisfactorily. Plaintiff claims that he requested and received an 

accommodation to work 8 hours a day instead of 12 hours a day, but that his workload was not 

reduced. Plaintiff also claims that he requested less work and/or help from others multiple times, but 

Defendants did not reduce Plaintiff’s workload.  

 

Disability discrimination (C/A 1) 

 

Plaintiff sued for disability discrimination under FEHA. In wrongful termination or 

employment discrimination case, the Court engages in the McDonnell Douglas burden shifting. (See, 

McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792.) “ ‘The burden-shifting system requires the 

employee first establish a prima facie case of [] discrimination. If the employee does so, the employer 

is required to offer a legitimate non-age-based reason for the adverse employment action. If it does 

not, then the employee prevails. [Citations.]’ [Citation.]”  (Horn v. Cushman & Wakefield 

Western (1999) 72 Cal.App.4th 798, 806.) “ ‘When the employee has made this showing, the burden 

shifts to the employer to go forward with evidence that the adverse action was based on 

considerations other than [] discrimination. When the employer offers evidence justifying the adverse 

action on a basis other than age, the burden shifts back to the employee to meet his ultimate 

obligation of proving that the reason for the adverse action was age discrimination. This ultimate 

issue is decided on all the evidence. [Citations.]’ [Citation.]” (Ibid.)  

 

In order “ ‘to avoid summary judgment, an employee claiming discrimination must offer 

substantial evidence that the employer's stated nondiscriminatory reason for the adverse action was 

untrue or pretextual, or evidence the employer acted with a discriminatory  animus, or a combination 

of the two, such that a reasonable trier of fact could conclude the employer engaged in intentional 

discrimination.’ [Citations.]” (Id. at 806-807.)  

 

In the summary judgment context there is some question as to whether a moving defendant 

needs to make an initial no-merit showing or whether the employee has the initial burden. (Guz v. 

Bechtel National, Inc. (2000) 24 Cal.4th 317, 356-357.) Here, Defendant has offered evidence of its 

nondiscriminatory reason for Plaintiff’s termination thus providing evidence that could show 

Plaintiff’s claim lacks merit and putting the burden on Plaintiff. Thus, the analysis under either 

approach is the same. (Id. at 357.)  

 

Prima Facie Case 

 

“A prima facie case of disability discrimination under FEHA requires a showing that (1) the 
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plaintiff suffered from a disability, (2) the plaintiff was otherwise qualified to do his or her job, with or 

without reasonable accommodation, and (3) the plaintiff was subjected to adverse employment 

action because of the disability. [Citations.] Adapting this framework to the associational 

discrimination context, the ‘disability’ from which the plaintiff suffers is his or her association with a 

disabled person. Respecting the third element, the disability must be a substantial factor motivating 

the employer's adverse employment action. [Citations.]” (Castro-Ramirez v. Dependable Highway 

Express, Inc. (2016) 2 Cal.App.5th 1028, 1037; see also, Faust v. California Portland Cement Co. (2007) 

150 Cal.App.4th 864, 886.)  

 

FEHA applies to those with disabilities and also to those associated with a person who has a 

disability. (Gov. Code, § 12926 (o).) Plaintiff’s son is disabled and Plaintiff had previously taken leave 

to care for his son. (Garcia dec. ¶3.)  

 

Plaintiff’s evidence shows that he is qualified to do his job. Plaintiff was promoted to 

operations supervisor in 2014. (Garcia dec. ¶2.) The performance reviews for 2014 to 2017 Plaintiff’s 

overall performance were either meets or exceeds expectations. (Garcia dec. ex. A.) Plaintiff’s first 

performance review where he received a “needs improvement” rating was in February 2019, after 

Plaintiff had requested leave to care for his son in December 2018.  

 

Plaintiff was terminated from his job, which is an adverse employment action. Plaintiff’s 

evidence shows that he received his first negative performance review about two months after he 

requested leave to care for his disabled son.  This evidence is sufficient to show a causal connection 

between Plaintiff’s termination and Plaintiff’s son’s disability. Additional evidence of the causal 

connection is discussed below in the pretext section. Plaintiff has met his burden of showing a prima 

facie case of disability discrimination.  

 

Legitimate Business Reason 

 

Defendants’ evidence shows that they placed Plaintiff on several performance improvement 

plans. Plaintiff’s performance did not improve and his employment was terminated. This evidence is 

sufficient to show a legitimate business reason for Plaintiff’s termination.  

 

Evidence of Pretext  

 

The burden now shifts back to Plaintiff to show that the offered reason for his termination 

was untrue or pretextual, or to offer evidence the employer acted with a discriminatory animus, or a 

combination of the two. The evidence shows that Plaintiff requested leave to care for his son and a 

few months later received his first negative performance review. (Garcia dec. ¶4; Garcia depo. ex. 3.) 

Plaintiff had been given an accommodation to work 8 hours instead of 12 hours, but was expected to 
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complete all his job duties. (Garcia dec. ¶ 5.) During this time, Plaintiff was put on a performance 

improvement plan for failing to complete his job duties. As he was unable to improve his 

performance, his employment was terminated. (Garcia depo. ex. 3; Sargizian dec. ex. 9.) Viewing the 

evidence in a light favorable to Plaintiff, there is evidence here that the reason given for the 

termination of Plaintiff’s employment was a pretext for discriminating against Plaintiff because he has 

a disabled son. In addition, Defendants decided to place Plaintiff on an extension of the performance 

improvement plan, but then Plaintiff was only able to work 5 days during the 60 day extension period. 

This evidence can create an inference that Defendants were not interested in whether Plaintiff could 

improve his performance which provides further evidence of pretext.  

 

Summary adjudication as to cause of action one is denied.  

 

Failure to accommodate and failure to engage in the interactive process (C/A 2 and 3) 

 

An employer must make a reasonable accommodation for the known physical or mental 

disability of an employee unless it would impose an undue hardship. (Gov. Code, § 12940; 

(Cal. Code Regs., tit. 2, § 11068.)  “The elements of a failure to accommodate claim are (1) 

the plaintiff has a disability under the FEHA, (2) the plaintiff is qualified to perform the essential 

functions of the position, and (3) the employer failed to reasonably accommodate the plaintiff's 

disability. [Citation.]” (Scotch v. Art Institute of California (2009) 173 Cal.App.4th 986, 1009-1010.)   

 

“An employer must engage in a ‘timely, good faith, interactive process’ in response to a 

request for reasonable accommodation by an employee like Zamora who has a known physical 

disability or medical condition. [Citation.] This duty arises even if the employee has not requested any 

accommodation. The employer must initiate the interactive process if it becomes aware of the need 

for accommodation through a third party… . [Citations.] This is a continuing duty and the fact that the 

employer took some steps to identify a reasonable accommodation does not absolve the employer of 

liability for failure to engage in the interactive process if it is responsible for a later breakdown in the 

process. [Citation.] The interactive process contemplates that the disabled employee and the 

employer will communicate directly with one another. But while direct communication between 

employer and employee is preferred, communication with the employee's agents may suffice in some 

circumstances.” (Zamora v. Security Industry Specialists, Inc. (2021) 71 Cal.App.5th 1, 41.)  

 

The evidence shows that Plaintiff requested and was given an accommodation in the form of 

allowing Plaintiff to work 8 hours instead of 12 hours. (Garcia depo. 73:9-24; Ughe depo. 34:12-21.) 

With this accommodation, Plaintiff would leave work at 1 or 2pm instead of 5 or 6 pm so that he 

could care for his son. (Garcia depo. 73:9-24; Ughe depo. 49:24-50:3.) Other supervisors were 

supposed to cover for Plaintiff after he left work, but the other supervisors were too busy with other 

tasks. (Garcia dec. ¶5; Garcia depo. 73:14-75:10, 205:10-206:1; Ughe depo. 90:2-25; Mejia depo. 
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25:11-15.) Plaintiff repeatedly told his supervisors that he could not get all of his work done in 8 hours 

and needed help. (Garcia decl. ¶5; Garcia depo. 73:22-24.) Defendants did not reduce Plaintiff’s 

workload and Plaintiff was still required to complete all of his job duties. (Garcia decl. ¶5; Garcia 

depo. 73:16-18; Ughe depo. 53:15-55:5; Mejia 52:11-15.)  

 

The Court is skeptical that Defendants met their initial burden here, but in any event, there 

are triable issues of material fact as to whether Defendants were required to continue the interactive 

process with Plaintiff and provide further accommodations to Plaintiff.  

 

One example of a triable issue of material fact is fact 11. Fact 11 states that Plaintiff was 

informed he was not expected to complete all the tasks he would normally be responsible for during 

a typical 12 hour shift and that whatever he did not complete was would be delegated to another 

supervisor. Fact 11 also states that when Plaintiff was not present or not able to complete a task his 

duties were delegated to another supervisor. (Ughe depo. 91:1-6; Hughes depo. 53:13-25.) The 

opposition evidence, however, shows that Plaintiff’s workload was not reduced and that other 

supervisors were too busy to do his duties while he was out. (Garcia dec. ¶5; Garcia depo. 73:14-

75:10, 205:10-206:1; Ughe depo. 90:2-25; Mejia depo. 25:11-15.) Defendant designated fact 11 as a 

material fact for summary adjudication issues, except issues in cause of action one, which means that 

there is a triable issue of material fact as to causes of action two through eight and as to punitive 

damages.  

 

In reply, Defendants argue that Plaintiff’s failure to accommodate claim is limited to Plaintiff’s 

request for leave to care for his son and cannot include claims that Defendant did not accommodate 

Plaintiff by keeping his workload the same while allowing him to work less hours. This FAC clearly 

alleges that Plaintiff could not get all his work done on his reduced work schedule, but his manager 

refused to accommodate him. (FAC ¶18.) The failure to accommodate cause of action incorporates all 

previous allegations, including paragraph 18. Thus, the failure to accommodate cause of action 

includes the allegations that Defendant reduced Plaintiff’s hours, but not his workload.  

 

Summary adjudication as to cause of action two and three is denied.  

 

Failure to prevent discrimination (FEHA) (C/A 4) 

 

A claim for failure to prevent discrimination does not exist unless there is a claim for 

discrimination. (Trujillo v. North County Transit Dist. (1998) 63 CA4th 280, 284.) Defendants argue that 

since Plaintiff does not have a discrimination claim, he does not have a failure to prevent 

discrimination claim.  Here, however, Plaintiff has a discrimination claim and therefore, summary 

adjudication as to cause of action four is denied.  
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Retaliation (C/A 5, 6 and 7) 

 

Plaintiff’s fifth cause of action is for retaliation under FEHA. “In order to establish a prima 

facie case of retaliation under the FEHA, a plaintiff must show (1) he or she engaged in a ‘protected 

activity,’ (2) the employer subjected the employee to an adverse employment action, and (3) a causal 

link existed between the protected activity and the employer's action. [Citation.]” (Yanowitz v. L'Oreal 

USA, Inc. (2005) 36 Cal.4th 1028, 1042.) The McDonnell Douglas burden shifting applies to FEHA 

retaliation claims. (Ibid.) 

 

Plaintiff engaged in protected activity by requesting accommodations and leave to care for his 

son. Plaintiff was terminated after making these requests. For this argument, Defendant focuses on 

the third requirement. Defendants argue that Plaintiff’s termination had nothing to do with his 

request for leave and instead resulted from his failure to improve his performance. There is evidence 

of a casual link because Plaintiff was placed on performance improvement plans for not completing 

all of his job duties (usually requiring 12 hours of work) in an 8 hour work day.  

 

Plaintiff’s sixth cause of action is for retaliation based on Labor Code section 233. Section 233 

states that an employee can use sick time to care for a family member. Labor Code section 246.5(c) 

states that an employer “shall not deny an employee the right to use accrued sick days, discharge, 

threaten to discharge, demote, suspend, or in any manner discriminate against an employee for using 

accrued sick days [or] attempting to exercise the right to use accrued sick days… .” 

 

Defendants cite to one federal district court case that found that an employee’s claim failed 

where the employee could not show that he requested sick leave, which the employer denied, or that 

he was disciplined, discharged, demoted, or suspended for taking sick leave.  (Quesada v. Albertson's 

LLC (C.D.Cal. Feb. 1, 2022, No. SACV 20-1407 PSG (DFMx)) 2022 U.S.Dist.LEXIS 26411, at *26.) Plaintiff 

cites no cases interpreting sections 233 and 246.5. There appears to be no published California 

authority addressing the elements for a retaliation claim under section 246.5.  

 

Based upon the language of section 246.5, the Court finds that a retaliation claim under 

section 246.5 should be treated in the same manner as a retaliation claim under FEHA. Plaintiff 

requested leave to care for his son at various times in 2019 and some of the leave included using his 

PTO. Plaintiff was terminated in December 2019. Based on the evidence discussed above, there is 

sufficient evidence that shows a triable issue of material facts as to whether the reason for Plaintiff’s 

termination was made in retaliation for Plaintiff requesting sick leave to care for his son.  

 

Plaintiff’s seventh cause of action is for retaliation under CFRA.  “The CFRA provides that ‘ “[i]t 

shall be an unlawful employment practice for an employer to … discharge … or discriminate against, 

any individual because of … . [¶] (1) An individual's exercise of the right to family care and medical 
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leave provided by” the CFRA. [Citations.] A plaintiff can establish a prima facie case of retaliation in 

violation of the CFRA by showing the following: (1) the defendant was a covered employer; (2) the 

plaintiff was eligible for CFRA leave; (3) the plaintiff exercised his or her right to take a qualifying 

leave; and (4) the plaintiff suffered an adverse employment action because he or she exercised the 

right to take CFRA leave. [Citation.]’ [Citation.] ” (Choochagi v. Barracuda Networks, Inc. (2020) 60 

Cal.App.5th 444, 457.) “Similar to causes of action under FEHA, the McDonnell Douglas burden 

shifting analysis applies to retaliation claims under CFRA. [Citation.]” (Moore v. Regents of University 

of California (2016) 248 Cal.App.4th 216, 248 

 

Again, Defendants focus on the link between Plaintiff’s termination and his request for leave 

to care for his son. Defendant points out that every leave request Plaintiff made was granted. Yet, as 

discussed above, there is a triable issue of material fact as to whether Plaintiff was terminated  

because he requested leave / accommodations to care for his son.  

 

Summary adjudication as to causes of action five, six and seven are denied.  

 

Wrongful termination in violation of public policy (C/A 8)  

 

Defendants argue that Plaintiff’s claim for wrongful termination in violation of public policy 

fails because the claim is derivative of Plaintiff’s FEHA claims and those claims fail. Since Defendants 

have not prevailed on the FEHA claims, Defendants have also not prevailed here. Summary 

adjudication as to cause of action eight is denied.  

 

Punitive Damages 

 

Defendants argue that Plaintiff does not have the facts for punitive damages. Defendants 

incorporated Facts 1 to 16 and as explained above, there are triable issues as to fact 11. Thus, 

Defendant’s request for summary adjudication of punitive damages must be denied. (Nazir v. United 

Airlines, Inc. (2009) 178 Cal.App.4th 243, 252 [“[T]he separate statement effectively concedes the 

materiality of whatever facts are included. Thus, if a triable issue is raised as to any of the facts in your 

separate statement, the motion must be denied!”)].)  

 

To receive punitive damages, Plaintiff must show fraud, oppression or malice. (Civil Code 

§3294.) To obtain punitive damages from a corporate defendant, Plaintiff must show “the advance 

knowledge and conscious disregard, authorization, ratification or act of oppression, fraud, or malice 

must be on the part of an officer, director, or managing agent of the corporation.” (Civil Code 

§3294(b).) “[S]upervisors who have broad discretionary powers and exercise substantial discretionary 

authority in the corporation could be managing agents. Conversely, supervisors who have no 

discretionary authority over decisions that ultimately determine corporate policy would not be 
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considered managing agents even though they may have the ability to hire or fire other employees.” 

(White v. Ultramar (1999) 21 Cal.4th 563, 577.)  

 

Defendants argue that Plaintiff cannot show that Defendants, corporate entities, are liable for 

the acts of its employees. Defendants’ argument here focuses on the fact that none of the Allied’s 

representatives referenced in this case were sufficiently high up in the company to be an officer, 

director, or managing agent of the corporation. (Mejia dec. ¶4, Hughes dec. ¶13.) Defendants did not 

address the corporate structure between Allied and Republic and did not provide evidence as to 

whether anyone at Republic Services ratified the conduct in this case. Therefore, Defendants did not 

shift the burden as to Republic Services, but did shift the burden as to Allied.  

 

There is a triable issue of material fact as to whether Mejia and/or Hughes were managing 

agents of Allied such that their knowledge and ratification of Plaintiff’s termination is sufficient to 

award punitive damages against the Defendant Allied. Mejia worked as the general manager of the 

Contra Costa business unit and oversaw the entire business unit including customer service, 

accounting, operations, maintenance and government affairs. (Mejia dec. ¶1; Mejia depo. 19:17-

20:2.) Hughes is the human resources manager for Allied and is the only human resource 

representative that works for Allied. (Hughes dec. ¶1; Hughes depo. 18:2-5.) Hughes’ is involved in all 

aspects of disciplinary actions, she is involved in labor negotiations, involved in compliance, she 

coaches managers and supervisors and provides training on various issues, she tends to personnel 

files and tracks leaves of absences. (Hughes (PMK) depo. 17:2-10.) Hughes informed corporate 

counsel at Republic Services that they would terminate Plaintiff. (Hughes depo. 120:21-121:1.) 

Hughes was designated as the person most knowledgeable on several issues in this case and verified 

discovery responses on behalf of Allied. (Plaintiff’s ex. G, H, I and J.) This evidence is sufficient to 

create a triable of material fact as to whether Hughes was a managing agent for Allied such that Allied 

may be liable for punitive damages.  

 

Objections to Evidence 

 

The Court rules on Defendant’s objections to evidence as follows: 

1. Overruled.  
2. Overruled. Defendant’s objection is to a fact in the separate statement, which is not 

evidence but a summary of the evidence.  
3. Overruled.  
4. Overruled. Defendant’s objection is to a fact in the separate statement, which is not 

evidence but a summary of the evidence. To the extent Defendant is objecting to the 
deposition testimony, the objection is to three pages of testimony and it is unclear what 
exactly is being objected to. In addition, Plaintiff has explained that everyone was having 
problems with payroll and lots of people were complaining about payroll. (Garcia depo. 
207:10-20.)  
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7. 9:00 AM CASE NUMBER:  MSC20-01310 
CASE NAME:  VAUGHNS VS. OCWEN LOAN SERVICING 
 HEARING ON SUMMARY MOTION  BY PHH- PREVIOUSLY SET ON 10/21/22 IN DEPT. 07 RESET IN 
D18 DUE TO CHANGE OF DEPARTMENT  
FILED BY: PHH MORTAGE CORPORATION, SUCCESSOR BY MERGER TO OCWEN LOAN SERVICING, LLC 
(SUED HEREIN AS "OCWEN LOAN SERVICING" 
*TENTATIVE RULING:* 
 

Defendants, Ocwen Loan Servicing and PHH Mortgage Corporation, now a single entity due to 
merger (collectively “defendant”), move for summary judgment or, in the alternative, summary 
adjudication on plaintiffs’ complaint against them. The summary judgment motion is denied. The 
motion for summary adjudication is granted on issues 1, 4, 7, and 9 (1st, 3rd, 4th, 5th, and 7th C/A), and 
otherwise denied, as discussed below.  

Plaintiffs also move for summary adjudication on their first through sixth, and eighth causes 
of action asserted against defendant. Their motion is denied in its entirety, as discussed below.  

I. Background 

On or about October 12, 2006, plaintiffs obtained a loan for $1,259,000, secured by a deed of 
trust on their property in San Ramon. (Defendant’s Separate Statement of Undisputed Material Fact, 
hereinafter “SSUMF,” Fact Nos. 1-2, and responses.) Plaintiffs later entered into an Interest Only Step 
Rate Loan Modification Agreement dated June 1, 2011. (SSUMF, Fact No. 3, and response.)  

The 2011 Loan Modification provides in pertinent part: “Interest will be charged on the 
unpaid principal balance until the full amount of that principal has been paid. …. This monthly 
payment will consist of interest only starting on July 1, 2011 and ending on June 1, 2021.” (SSUMF, 
Fact No. 4, and response.) During the ten-year interest-only period, the interest rate would increase 
periodically in accordance with the terms of the agreement. (SSUMF, Fact No. 5, and response.) The 
2011 Loan Modification further provides: “The date of the borrower’s first payment consisting of both 
principal and interest shall be July 1, 2021.” (SSUMF, Fact No. 6, and response.) Throughout the 
interest-only period, the 2011 Loan Modification also provided that payments could go toward 
escrow. (SSUMF, Fact No. 7, and response.) On or about February 16, 2013, Ocwen began servicing 
the Loan. (SSUMF, Fact No. 8, and response.)  

According to defendant, no portion of plaintiffs’ payments were applied towards the principal 
balance in 2017 and 2018. (SSUMF, Fact No. 9.) Mr. Vaughns lost his job at PG&E in March 2018. 
(SSUMF, Fact No. 10, and response.) Plaintiffs defaulted on the Loan in May 2018, though they 
continued making periodic partial payments through August 21, 2018. (SSUMF, Fact No. 11, and 
response.) After they applied for loss mitigation, plaintiffs entered into an Unemployment 
Forbearance Plan on November 29, 2018, which provided for reduced monthly payments. (SSUMF, 
Fact Nos. 12-13, and responses.) The Unemployment Forbearance Plan represented, in pertinent part, 
that the signer is unemployed and will be required to notify Ocwen immediately if employment is 
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found during the term of the agreement. (SSUMF, Fact No. 14, and response.) It further provides that 
the agreement will automatically terminate upon a failure to perform the terms, or upon a change in 
employment status. (Ibid.)  

Mr. Vaughns began working at One Medical Group in December 2018, following multiple 
interviews. (SSUMF, Fact Nos. 16-18, and responses.) On December 3, 2018, Plaintiffs’ first payment 
towards the Unemployment Forbearance Plan was applied to their account. (SSUMF, Fact No. 19, and 
response.) Plaintiffs also made payments towards the Unemployment Forbearance Plan in January 
and February 2019. (SSUMF, Fact No. 20, and response.) Defendant asserts plaintiffs made no 
payments under the Unemployment Forbearance Plan in March 2019, though plaintiffs dispute this 
fact, emphasizing defendant prevented them from performing. (SSUMF, Fact No. 21, and response.)  

On March 30, 2019, defendant asserts Mrs. Vaughns logged onto Ocwen’s website but did 
not make any payment, and therefore the Unemployment Forbearance Plan was closed on April 2, 
2019. (SSUMF, Fact Nos. 22-23.) On April 2, 2019, after Mrs. Vaughns was unable to make Plaintiffs’ 
monthly payment on Ocwen’s website, she called Ocwen and did not mention Mr. Vaughns’ 
employment. (SSUMF, Fact No. 24, and response.) Nor was it mentioned in an email plaintiffs sent 
Ocwen on April 7, 2019. (SSUMF, Fact No. 26, and response.) Defendant takes the position that there 
are no records of any employment information being communicated, though Mr. Vaughns has stated 
under oath he communicated the information. (SSUMF, Fact No. 25, and response.) 

On April 7, 2019, plaintiffs requested the plan resume by email and explaining that the 
website displayed an April 1 due date for the next payment. (SSUMF, Fact No. 26, and response.) 

On April 24, 2019, and again on April 29, 2019, two separate representatives of Ocwen told 
plaintiffs they could send in the outstanding March and April payments—in total, $12,186.14—and 
Ocwen would review the account to reopen the Unemployment Forbearance Plan. (SSUMF, Fact Nos. 
28, and responses.) In the April 29th phone call with Ocwen, Mr. Vaughns mentioned he was on his 
way to the office, but did not elaborate on how his employment might impact the Unemployment 
Forbearance Plan. (SSUMF, Fact Nos. 29-30, and responses.) 

On April 30, 2019, Ocwen emailed plaintiffs, acknowledging the website had displayed that 
the next payment was not yet due, but stating the Forbearance Plan was closed anyway because the 
full payment had not been received in March. The email further invited plaintiffs to wire the March 
and April 2019 payments per previously-provided instructions, in order to have the Unemployment 
Forbearance Plan reopened. (SSUMF, Fact No. 31, and response.) On May 1, 2019, servicing of the 
Loan transferred from Ocwen to PHH, successor by merger to Ocwen. (SSUMF, Fact No. 32, and 
response.) Following the merger, in May, plaintiffs twice attempted to send PHH the requested 
payments, but PHH rejected them. (SSUMF, Fact No. 33, and response.) Plaintiffs requested that PHH 
investigate their case, which PHH did, resulting in a finding, communicated to plaintiffs on July 16th, 
that the amount paid, when paid, was not sufficient to cure the default, and requesting plaintiffs to 
pay March through July. (SSUMF, Fact Nos. 34-35, and responses.) Plaintiffs never submitted a 
payment to satisfy the March 1, 2019 through July 1, 2019 forbearance payments of $6,093.07 each. 
(SSUMF, Fact No. 36, and response.) 
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In a letter dated August 16, 2019, plaintiffs’ single point of contact (“SPOC”) explained 
available foreclosure prevention alternatives to the plaintiffs and informed them that their 
modification application was incomplete. (SSUMF, Fact Nos. 37-38, and responses.) On August 23, 
2019, prior to plaintiffs’ completion of a complete modification application, at least according to 
defendant, a Notice of Default was recorded. (SSUMF, Fact Nos. 39-40.) From this time through 
February 13, 2020, defendant continued to request additional documents and take the position that 
the application was incomplete. (SSUMF, Fact Nos. 41-42, 45, and responses.) Defendant waived late 
fees and expenses during this period of communication. (SSUMF, Fact Nos. 43-44, and responses.)  

Defendant continued to tell plaintiffs the application was incomplete due to missing 
documents through February 18, 2020, and on that date it recorded a Notice of Trustee’s Sale. 
(SSUMF, Fact Nos. 46-47, and responses.) Parties agree that on February 24, 2020, after the Notice of 
Trustee’s Sale was recorded, a paystub from Mr. Vaughns’ employer was submitted pursuant to the 
defendant’s request. (SSUMF, Fact No. 48, and response.)  

On July 16, 2020 plaintiffs filed suit, alleging eight causes of action: (1) Breach of Contract (re 
Loan Modification Agreement), (2) Breach of Contract (re Forbearance Plan), (3) Violation of Civil 
Code § 2923.6 (part of the statutory scheme known as the “California Homeowner Bill of Rights” or 
“HBOR,” Civ. Code, § 2923.4 et seq.), (4) Violation of Cal. Civ. Code § 2923.7(b), (5) Negligent 
Misrepresentation, (6) Unfair Competition, (7) Negligence, and (8) Breach of the Implied Covenant of 
Good Faith and Fair Dealing. 

After commencing this suit, plaintiffs submitted a complete modification application on or 
about September 17, 2020. (SSUMF, Fact No. 50, and response.) The application was approved and a 
Trial Period Plan was offered, but plaintiffs rejected the offer. (SSUMF, Fact Nos. 51-52, and 
responses.) To date, the property has not been sold, nor is any foreclosure sale scheduled. (SSUMF, 
Fact Nos. 53-55, and responses.) 

II. Standard 

A motion for summary judgment shall be granted when “all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a judgment as 
a matter of law.” (Code Civ. Proc., § 437c, subd. (c).) Summary adjudication works the same way, 
except it acts on specific causes of action or affirmative defenses, rather than on the entire complaint. 
(§ 437c, subd. (f).) A summary adjudication is properly granted only if a motion therefor completely 
disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of duty. (§ 
437c, subd. (f)(1).) Motions for summary adjudication proceed in all procedural respects as a motion 
for summary judgment. (§ 437c, subd. (f)(2).) 

In analyzing motions for summary judgment, Courts apply a three-step analysis. (Bono v. Clark 
(2002) 103 Cal.App.4th 1409, 1431-1432.) First, we determine the issues framed by the pleadings. (Id. 
at 1432.) Step two is to determine whether the moving party has established facts justifying judgment 
in its favor. (Ibid.) A plaintiff’s burden consists of proving each element of its cause of action. (Code 
Civ. Proc. §437c(p)(1).) The final question is whether the opposing party has demonstrated the 
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existence of a triable, material fact issue. (Ibid.; Bono, supra, at 1432.)  

In ruling on the motion, the Court must view all of the evidence and inferences reasonably 
drawn therefrom in the light most favorable to the opposing party. (Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 843.) While the burden of production may shift, from commencement to 
conclusion, the moving party bears the burden of persuasion that there is no genuine issue of 
material fact and that he is entitled to judgment as a matter of law. (Id., at 845.) 

III. Defendant’s Motion and Opposition 

In its motion, defendant seeks summary judgment, or summary adjudication in the 
alternative on the following issues: 

1. On the (first) cause of action for breach of the 2011 Loan Modification: plaintiffs fail 
to establish any breach. 

2. On the (second, fifth, sixth, and eighth) causes of action: for plaintiffs’ unclean hands. 

3. On the (second) cause of action for breach of the Unemployment Forbearance Plan: 
plaintiffs fail to establish any breach. 

4. On the (third and fourth) causes of action under Civ. Code §§ 2923.6 and 2923.7 
because any violations are immaterial and have been cured. 

5. On the (third) cause of action under Civ. Code § 2923.6 because plaintiffs fail to 
establish a violation of the statute.  

6. On the (fourth) cause of action under Civ. Code § 2923.7 because plaintiffs fail to 
establish a violation of the statute.  

7. On the (fifth) cause of action for negligent misrepresentation for failure to establish 
any misrepresentation. 

8. On the (sixth) cause of action under Cal. Bus. & Prof. Code §§ 17200, et seq., because 
it is derivative of Plaintiffs’ failed breach and HBOR claims. 

9. On the (seventh) cause of action for negligence for lack of any duty owed to plaintiffs.  

10. On the (eighth) cause of action for breach of the implied covenant of good faith and 
fair dealing because plaintiffs’ performance cannot be established under the 2011 
Loan Modification or Unemployment Forbearance Plan. 

 Defendant’s request for judicial notice of four recorded documents (in Volume Five of the 
Indexed Volume of Evidence) is granted. These documents include: the plaintiffs’ initial 2006 Deed of 
Trust, the 2011 Loan Modification Agreement, the August 23, 2019 Notice of Default, and the 
February 18, 2020 Notice of Trustee’s Sale.  

Plaintiffs oppose the motion and object to certain evidence presented by defendant—
specifically evidence that they were offered another loan modification. They argue this constitutes 
the sort of offer to discount a claim made inadmissible to prove “invalidity of the claim” by Evidence 
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Code 1154. The objections are overruled. The evidence here is not offered to show invalidity of any 
claim by defendant (the party offering to accept satisfaction in the form of a new loan modification).  

Defendant in turn objects to plaintiffs’ evidence in the opposition. The objections to the 
Declaration of Dario Puccini are overruled. The objections to the Declaration of Thomas Vaughns are 
sustained. 

IV. Discussion of Defendant’s Motion 

As mentioned above, we must first address the issues as framed by the pleadings. Plaintiffs 
allege eight causes of action, each discussed below in conjunction with arguments raised by both 
sides here. 

Issue 1: Breach of Contract (re Loan Modification Agreement) 

Plaintiffs’ cause of action for breach of the loan modification agreement is based on the 
allegation that defendant charged them higher payments than they were entitled to because 
defendant included principal in the amounts as opposed to interest-only, as provided in their loan 
modification agreement. (See Complaint, ¶¶24-25.) Their position that the payments were too high 
suggests they were being charged more than just interest. (See Plaintiffs’ Additional Fact No. 4.)  

Defendant’s evidence is consistent with the additional charges, but defendant asserts that the 
charges included interest and escrow, not principal. This is supported by monthly statements sent to 
plaintiffs, as well as a summary of the transaction history since 2014. (SSUMF, Fact No. 9.) Notably, 
plaintiffs do not dispute that defendant had a right to charge for escrow. (SSUMF, Fact No. 7 and 
response.)  

While plaintiffs purport to dispute how their payments were applied (they contend 
application to the principal), their evidence on this issue is not admissible. (See Defendant’s 
Objections to Declaration of Thomas Vaughns, Nos. 1-2.) 

Summary adjudication on this issue is granted.  

Issue 2: Unclean Hands (Re Causes of Action 2, 5, 6, and 8) 

Defendant argues that, as a result of their failure to inform defendant about Mr. Vaughns’ 
new employment, plaintiffs are precluded from recovering for any breach of the Unemployment 
Forbearance Plan by defendant, defendant’s alleged negligent misrepresentation, any unfair business 
practices, and any breach of the implied covenant of good faith and fair dealing. 

To establish such a defense, it must be established that a plaintiff seeking relief is "tainted 
with inequitableness or bad faith relative to the matter in which he seeks relief." (Camp v. Jeffer, 
Mangels, Butler & Marmaro (1995) 35 Cal.App.4th 436, 446.) The conduct which is sufficient to 
invoke the doctrine includes, "[a]ny conduct that violates conscience, or good faith, or other 
equitable standards of conduct..." (Kendall-Jackson Winery Ltd. v. Superior Court (1999) 76 
Cal.App.4th 970, 979.) 

Parties dispute whether the Vaughns’ “attempt” at payment in March 2019 should qualify as 
sufficient performance or excuse. More relevant to this issue, however, is their additional dispute 
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about whether employment information was conveyed to the defendant.  

Defendant takes the position that “[t]here is no record of any communication” regarding Mr. 
Vaughns’ employment.” (SSUMF, Fact No. 25,.) The lack of any record, coupled with the background 
information provided by defendant’s representative (see Declaration of Kevin Flannigan, ¶5) likely is 
sufficient to establish the fact for the purposes of defendant’s motion.  

However, Mr. Vaughns has stated under oath that he communicated the information about 
his employment. (SSUMF, Fact No. 25, and response; Plaintiffs’ Additional Fact No. 6.) Specifically, he 
states in paragraph 8 of his declaration, “Sometime between December 2018 and January 2019 I 
informed OCWEN of my new employment I gained with One Medical Group.” 

While defendant accurately characterizes the testimony as “self-serving,” (see Reply, 3:13) 
this does not mean it is false. Whether or not these communications occurred creates a triable issue 
of fact. Mr. Vaughns’ credibility is best left to the trier of fact. (See Looney v. Superior Court (1993) 16 
Cal.App.4th 521, 539, citation omitted [“Credibility determinations, the weighing of the evidence, and 
the drawing of legitimate inferences from the facts are jury functions, not those of a judge, whether 
he is ruling on a motion for summary judgment or for a directed verdict."].) 

While the Court may consider all inferences reasonably deducible from the evidence, as 
pointed out in the Reply, “summary judgment shall not be granted by the court based on inferences 
reasonably deducible from the evidence if contradicted by other inferences or evidence that raise a 
triable issue as to any material fact.” (Code Civ. Proc., § 437c, subd. (c).) 

Because plaintiffs succeed in raising issues of material fact on this issue, summary 
adjudication is denied.  

Issue 3: Breach of Contract re Forbearance Plan (2nd Cause of Action) 

Plaintiff alleges that defendant’s refusal to accept late payments under the forbearance plan 
amounts to a breach since plaintiffs tried to pay in good faith, but were, in sum, misled by defendant.  

Defendant argues this cause of action fails because plaintiffs breached the agreement first. 
Neither the law nor the facts here are as straightforward as defendant argues.  

Defendant submits this cause of action lacks merit because plaintiffs did not pay the amount 
due in March 2019 and it was for this reason that the Unemployment Forbearance Plan was closed on 
April 2, 2019. (SSUMF, Fact Nos. 21-23.) Plaintiffs dispute that no payment was made, citing evidence 
that show it was defendant that prevented their performance.  

Where performance of an obligation is prevented by the creditor, a debtor is entitled to all 
the benefits which he would have obtained if it had been performed by both parties. (Civ. Code, § 
1512.)  

The evidence indicates defendant accepted late payments from time to time. (See 
Declaration of Kevin Flannigan, ¶20, and Ex. F [payments in December 2018, January 2019, and 
February 2019 all applied after the first of the month].) This could constitute waiver, permitting a 
finding that defendant should not have prevented plaintiffs’ performance. These legal issues are not 
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thoroughly explored in the motion.  

Additionally, included in the material facts supporting this issue is defendant’s contention 
that plaintiff did not provide the required information about any change in Mr. Vaughn’s 
employment. (SSUMF, Fact No. 25, and response; Plaintiffs’ Additional Fact No. 6.) The dispute is a 
material issue of fact that must be determined by a trier of fact, as discussed above.  

Because at least one dispute of material fact exists on this issue, summary adjudication is 
denied.  

Issue 4: HBOR Violations Immaterial and Cured 

Violation of Cal. Civ. Code § 2923.6 (3rd Cause of Action) 

Plaintiffs allege that, pursuant to Civil Code § 2924.12, they are entitled to injunctive relief 
and attorneys’ fees based on defendant’s material violation of Civil Code § 2923.6, and specifically 
because defendant recorded a Notice of Default and Notice of Trustee's Sale while their complete 
loan modification application was pending. (Complaint, ¶42.)  

Civil Code § 2923.6 prohibits “dual tracking,” wherein “a mortgage servicer, mortgagee, 
trustee, beneficiary, or authorized agent” records a notice of default or notice of sale, or conducts a 
trustee’s sale, notwithstanding a pending application for a first lien loan modification. (Civ. Code § 
2923.6(c).) The ban on “dual tracking” becomes effective once the borrower submits a “complete 
application for a first lien loan modification.” (Civ. Code § 2923.6(c).) Parties dispute whether there 
was any complete application at the time (see SSUMF Fact Nos. 39, 46, and responses), but the 
factual dispute is not relevant because no foreclosure sale has yet taken place (SSUMF, Fact Nos. 53-
55, and responses), and plaintiffs were entitled only to an injunction of sufficient length to allow 
defendant to cure the alleged HBOR violation: 

Civil Code, § 2924.12, subd. (a) provides as follows: 

(1) If a trustee’s deed upon sale has not been recorded, a borrower may bring an 
action for injunctive relief to enjoin a material violation [emphasis added] of Section 
2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17. 

(2) Any injunction shall remain in place and any trustee’s sale shall be enjoined until 
the court determines that the mortgage servicer, mortgagee, trustee, beneficiary, or 
authorized agent has corrected and remedied the violation or violations giving rise to 
the action for injunctive relief. An enjoined entity may move to dissolve an injunction 
based on a showing that the material violation has been corrected and remedied. 

Once the asserted HBOR violation is cured, the servicer faces no further liability, as set forth 
in Civil Code, § 2924.12, subd. (c): 

(c) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent shall not 
be liable for any violation that it has corrected and remedied prior to the recordation 
of the trustee’s deed upon sale, or that has been corrected and remedied by third 
parties working on its behalf prior to the recordation of the trustee’s deed upon sale. 
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The HBOR creates no liability for a technical violation that does not thwart its purposes and, 
consistent with its goal of encouraging mortgage servicers to cure any material violation, it provides 
the safe harbor in Civil Code, § 2924.12, subd. (c). (Billesbach v. Specialized Loan Servicing LLC (2021) 
63 Cal.App.5th 830, 845.) 

Here, based on their complete application, defendant offered plaintiffs a loan modification in 
October 2020, which they did not accept. (See SSUMF Fact Nos. 50-52, and responses.)  

Plaintiffs have provided no basis for liability under the HBOR and summary adjudication on 
this issue is granted.  

Violation of Cal. Civ. Code § 2923.7(b) (4th Cause of Action) 

Plaintiffs further assert violations related to the “single point of contact” assigned to their 
case. 

Civil Code § 2923.7(a), requires a mortgage servicer to promptly establish a single point of 
contact and provide a direct means of communication with that contact when a borrower requests a 
foreclosure prevention alternative. Civil Code § 2923.7(b) provides that the single point of contact 
shall be responsible for certain interactions with the borrowers. These include: (1) Communicating 
the process by which a borrower may apply for an available foreclosure prevention alternative and 
the deadline for any required submissions to be considered for these options; (2) Coordinating receipt 
of all documents associated with available foreclosure prevention alternatives and notifying the 
borrower of any missing documents necessary to complete the application; (3) Having access to 
current information and personnel sufficient to timely, accurately, and adequately inform the 
borrower of the current status of the foreclosure prevention alternative; (4) Ensuring that a borrower 
is considered for all foreclosure prevention alternatives offered by, or through, the mortgage servicer, 
if any; and (5) Having access to individuals with the ability and authority to stop foreclosure 
proceedings when necessary. 

The safe harbor discussion above with respect to the third cause of action pertains equally to 
this cause of action. Any violation that might have arisen with respect to the single point of contact’s 
authority has been cured through the later offer of a loan modification. Summary adjudication is 
appropriate.  

Issue 5: Violation of Civil Code § 2923.6 (3rd Cause of Action) 

The arguments regarding whether plaintiffs show a violation of Civ. Code § 2923.6 are 
rendered moot based on the Court’s ruling on Issue No. 4 above, but if it weren’t, summary 
adjudication would also be appropriate on this issue because the third cause of action alleged by 
plaintiffs depends on plaintiffs having submitted a “complete” application for a loan modification 
prior to any recordation of a Notice of Default or Notice of Trustee's Sale. While plaintiffs contend 
that their application for loan modification was complete as of August 16, 2019 (see Response to 
SSUMF, Fact Nos. 39, 46), defendant points out that the statutory definition of “complete” is based 
on the mortgage servicer’s requirements, as opposed to when a borrower thinks all documents have 
been provided. (Civ. Code § 2923.6, subd. (h)) and, as noted above, plaintiffs’ statements concerning 
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the completeness of their application is inadmissible. (See Defendant’s Objections to Declaration of 
Thomas Vaughns, No. 4.) 

Issue 6: Violation of Civil Code § 2923.7(b) (4th Cause of Action)  

The arguments regarding this issue are rendered moot based on the Court’s ruling on Issue 
No. 4 above, but if they were not, defendant would be entitled to summary adjudication on this issue 
as well. The plaintiffs contend their complete loan modification application was under review when 
defendant began to assign points of contact each week to Plaintiffs' account - all of whom gave 
conflicting information about what was needed to complete the application. (Complaint, ¶49.) Yet, in 
contrast to their complaint, plaintiffs do not dispute they were assigned a single point of contact. 
(SSUMF, Fact No. 37, and response.) Civil Code § 2923.7, subd. (e) allows the “single point of contact” 
to be an individual person or team of personnel so even if multiple persons were responding to them, 
the plaintiffs have not shown any violation Plaintiffs provide no evidence that the contact, or her 
team, were unqualified to perform the duties set forth in the statute.  

Issue 7: Negligent Misrepresentation (5th Cause of Action) 

Plaintiffs allege defendant misrepresented that it would not honor the Forbearance Plan and 
informed Plaintiffs that their only option was to apply for a loan modification. (Complaint, ¶61.)  

In its motion, defendant argues (and provides evidence) that the representation was 
demonstrably true because the forbearance plan was not honored and eventually plaintiffs obtained 
the stated loan modification.  

Plaintiffs’ opposition focuses on a new theory not in the complaint: that on April 24, 2019, 
they were told they could send in the outstanding March and April payments—in total, $12,186.14—
and, upon receipt, defendant would review the account to reopen the Unemployment Forbearance 
Plan. This was not the representation alleged in plaintiffs’ complaint and, because the pleadings 
delimit the scope of the issues, it is an improperly raised theory at this time, as pointed out in the 
Reply.  

Summary adjudication on this issue is granted. 

Issue 8: Derivative Nature of Unfair Competition Claim (6th Cause of Action) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent 
business act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by 
a person who has suffered injury in fact and has lost money or property as a result of unfair 
competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff must (1) 
establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and 
(2) show that the economic injury was the result of, i.e., caused by, the unfair business practice that is 
the gravamen of the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is defendant’s alleged violation of the HBOR 
and breaches of contract. (Complaint at ¶69.) Defendant argues that, based on the derivative nature 
of the UCL claim, it must fail based on the merits of other parts of the motion. Defendant provides 
little other explanation of this argument, instead listing several federal district court cases which are 
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not binding here. While this cause of action may be derivative in nature, this point does not 
sufficiently show defendant’s entitlement to judgment as a matter of law.  

As discussed further above, plaintiffs’ claims under the HBOR fail, as does the cause of action 
related to breach of the Loan Modification. However, the breach claim remains with respect to the 
forbearance agreement. Plaintiffs unquestionably dispute the material fact of whether they 
communicated Mr. Vaughns’ employment status. As a result, there is at least one disputed issue of 
fact preventing summary adjudication.  

Summary adjudication on this issue is denied.  

Issue 9: Defendant’s Duty to Plaintiffs (7th Cause of Action for Negligence)  

Plaintiffs allege defendant breached a duty to them by instituting foreclosure proceedings 
and recording a Notice of Default and a Notice of Trustee's Sale against Plaintiffs' property while they 
were actively pursuing a loan modification. (Complaint, ¶77.) 

Defendant argues no duty existed to refrain from instituting foreclosure proceedings during 
the course of negotiating a loan modification. Defendant cites a recent case from the California 
Supreme Court for the principle that, “when a borrower requests a loan modification, a lender owes 
no tort duty sounding in general negligence principles to ‘process, review and respond carefully and 
completely to’ the borrower's application.” (Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal.5th 905, 
948.) This case appears to undermine any purported duty. The Court also notes plaintiffs’ reply is 
silent with respect to this issue.  

Summary adjudication on this issue is granted.  

Issue 10: Plaintiffs’ Performance (8th Cause of Action for Breach of the Implied Covenant of Good Faith 
and Fair Dealing) 

Plaintiffs allege defendant breached the implied covenant of good faith and fair dealing by 
hindering plaintiffs’ ability to perform under the contract. (Complaint, ¶81.)  

Defendant contends that the cause of action fails because plaintiffs have failed to show a 
breach of contract. As discussed above, plaintiffs have presented evidence that indicates there is a 
dispute of material fact on the cause of action for breach of the forbearance agreement. 

Accordingly, summary adjudication on this issue is denied.  

V. Plaintiffs’ Motion for Summary Adjudication and Opposition 

Plaintiffs seek summary adjudication on all causes of action in their complaint except the sixth 
(negligence).  

In support of their motion, plaintiffs request judicial notice of three documents: (1) the Notice 
of Trustee's Sale recorded with the Contra Costa County Recorder's Office on February 18, 2020, (2) 
the Notice of Default and Election to Sell Under Deed of Trust recorded with the Contra Costa County 
Recorder's Office on August 23, 2019, and (3) their Interest Only Step Rate Loan Modification 
Agreement recorded with the Contra Costa County Recorder's Office on August 24, 2011. The 
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unopposed request is granted.  

Defendant opposes the motion and requests judicial notice in support of its opposition of the 
following documents: (1) plaintiffs’ initial 2006 Deed of Trust, (2) the 2011 Loan Modification 
Agreement, (3) the August 23, 2019 Notice of Default, and (4) the February 18, 2020 Notice of 
Trustee’s Sale. The request is granted. Defendant’s objections (Nos. 1-2) to plaintiffs’ evidence in 
support of the motion, and specifically testimony concerning the composition of payments in 2017 – 
2018, are sustained. 

To date, the Court has not received or reviewed any reply that may have been filed by 
plaintiff.  

VI. Discussion of Plaintiff’s MSA 

Issue 1: 1st C/A for Breach of Contract (re Loan Modification Agreement) 

As described with respect to defendant’s motion for summary judgment, defendant has 
shown it was entitled to charge for escrow, and escrow charges are the explanation behind any 
additional amounts included in the charges. As a result, summary adjudication has been granted for 
defendant on this cause of action above and plaintiffs’ motion must be denied for the same reasons 
on this issue.  

Issue 2: 2nd C/A for Breach of Contract (re Forbearance Plan) 

Plaintiffs contend that defendant breached the Forbearance Plan by first preventing plaintiffs 
from timely paying in March, then not accepting March and April payments, despite requesting them 
and promising to reopen the plan. Defendant has shown that whether plaintiffs were actually 
prevented from performing is a disputed question of fact. (See SSUMF, Fact Nos. 10-16, and 
responses.) Summary adjudication is therefore denied.  

Issue 3: 3rd C/A for Violation of Civil Code § 2923.6 

As described with respect to defendant’s motion for summary judgment, defendant has 
shown that any violation of the HBOR was immaterial and/or cured, and also that no complete loan 
modification application was pending at the time. For these reasons, plaintiffs’ motion must be 
denied on this issue. 

Issue 4: 4th C/A for Violation of Civil Code § 2923.7 

Plaintiffs fail to meet their burden of showing entitlement to judgment on this issue because 
none of the evidence cited shows that the SPOC lacked the requisite access to someone who could 
stop a foreclosure sale. (See SSUMF, Fact No. 23.) Also, as described with respect to defendant’s 
motion for summary judgment, defendant has shown that any violation of the HBOR was immaterial 
and/or cured, undermining plaintiffs’ right to relief. For these reasons, plaintiffs’ motion is denied on 
the fourth cause of action. 

Issue 5: 5th C/A for Negligent Misrepresentation 

Plaintiffs contend that defendant made the false representation that their only option was to 
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apply for a loan modification, (SSUMF, Fact No. 27.) While consistent with the complaint (unlike the 
alternative negligent representation theory asserted in opposition to defendant’s MSJ), defendant 
presents evidence showing it communicated other options to plaintiffs also. For example, a letter to 
plaintiffs dated July 16, 2019 stated, “It is suggested that you either send a payment to satisfy the 
March 1, 2019. through July 1, 2019 forbearance payments of $6,093.07 each and request to re-open 
the repayment plan, or contact the Case Manager for a new repayment plan or mortgage assistance.” 
Further, plaintiffs were given the option of sending in payments through July. At a minimum, this 
would create triable issues of fact. Summary adjudication is denied.  

Issue 6: 6th C/A for Unfair Competition 

Plaintiffs move for summary adjudication on their UCL cause of action based entirely on their 
contentions that defendant violated the HBOR. As discussed above, summary adjudication in favor of 
defendant is appropriate on those causes of action. Plaintiff’s motion must therefore be denied on 
this issue.  

Issue 7: 8th C/A for Breach of the Implied Covenant of Good Faith and Fair Dealing 

Plaintiffs move for summary adjudication on their eighth cause of action on the premise that 
they have shown, as a matter of law, defendant’s breach of the forbearance agreement. The Court 
has denied plaintiffs’ motion on the breach cause of action and similarly must deny it on the same 
basis as to a breach of the implied covenant.  

 
 

  

 

    

8. 9:00 AM CASE NUMBER:  MSC20-01310 
CASE NAME:  VAUGHNS VS. OCWEN LOAN SERVICING 
 HEARING ON SUMMARY MOTION  PREVIOUSLY SET ON 10/21/22 IN DEPT. 07 RESET IN D18 DUE TO 
CHANGE OF DEPARTMENT  
FILED BY: VAUGHNS, THOMAS 
*TENTATIVE RULING:* 
 

Please see Line 7. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00715 
CASE NAME:  HOYT VS CHANDHOKE ET AL 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: VII PEAKS CO-OPTIVIST INCOME BDC II, INC. A MARYLAND CORPORATION 
*TENTATIVE RULING:* 
 
Unopposed motion to be relieved is granted. 
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10. 9:00 AM CASE NUMBER:  MSC21-00715 
CASE NAME:  HOYT VS CHANDHOKE ET AL 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: WINSPEAR, ROBERT 
*TENTATIVE RULING:* 
 
Unopposed motion to be relieved is granted. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-02065 
CASE NAME:  FIELDS VS WINCO FOODS, LLC 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: FIELDS, SHEILA 
*TENTATIVE RULING:* 
 
Motion continued to December 7, 2022 at 9:00 a.m. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSL18-04525 
CASE NAME:  PUN VS ZHOU 
 *MOTION/PETITION TO COMPEL ARBITRATION  PETITION TO CONFIRM CONTRACTUAL 
ARBITRATION AWARD  
FILED BY: PUN, KUNG HEUNG 
*TENTATIVE RULING:* 
 
The motion is denied without prejudice due a failure to provide notice of the hearing date. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSN21-2307 
CASE NAME:  IN RE: 817 MAISON WAY, RICHMOND CA 94803-3571 
 HEARING IN RE:  CLAIMS TO DETERMINE DISBURSEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
The court has considered the two claims submitted to the surplus foreclosure funds. The Court finds 
in favor of Claimant Robert Jackson, as the successor trustee of the trust that owned the foreclosed 
property. Pursuant to CCP 2924k(a)(4), Mr. Jackson is entitled to the entire balance on deposit with 
the court. No other claimant has superior priority under 2924k. 
 
SGT’s claim does not fall within the statute. SGT’s claim for damages against Mr. and Ms. Jackson for 
holding over in the property does not create a priority interest to the surplus funds. The court has 
ruled against the Jacksons in their quiet title action and nothing about that case alters the priorities 
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under the statute. 
 
Accordingly, the court orders all funds on deposit in the case to be transferred to Mr. Robert Jackson 
c/o The Estavillo Law Group, in trust for the benefit of Mr. Robert Jackson, Trustee.  
 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

    

14. 9:00 AM CASE NUMBER:  N22-0772 
CASE NAME:  MATTER OF MOINR'S COMPROMISE OF SALVADOR ENRIQUE SANCHEZ 
 *HEARING ON MINOR'S COMPROMISE  AMENDED  
FILED BY: SANCHEZ, RAPHYLA CHAVON 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. The court thanks defense counsel for working to reduce the 
lien and for providing an annuity. 
 

 

  

    

15.   9:00 AM CASE NUMBER:  N22-1903 
CASE NAME:   IN RE: SARAI KING 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  PORTILLO, EDUARDO A 
*TENTATIVE RULING:* 
 
The minor’s compromise is approved. 
 

 

  


